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Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 
As described under Item 5.07 of this report, on June 17, 2021, the stockholders of the Mustang Bio, Inc. (“Mustang”) voted at the 2021 Annual Meeting to approve an
amendment to Mustang’s Amended and Restated Certificate of Incorporation to increase the number of shares of common stock authorized for issuance by 25,000,000 shares,
bringing the total number of authorized shares of common stock to 150,000,000 shares (the “Amendment”).
 
On June 17, 2021, following the 2021 Annual Meeting, the Company filed a certificate of amendment (the “Certificate”) giving effect to the Amendment with the Secretary of
State of the State of Delaware. A copy of the Certificate is filed as Exhibit 3.1 to this Current Report on Form 8-K and is incorporated by reference in this Item 5.03.
 
Item 5.07 Submission of Matters to a Vote of Security Holders.
 
Mustang held its annual meeting of stockholders on June 17, 2021 by means of an online virtual meeting platform at 3:00 p.m. Eastern Time. Stockholders representing
67,445,018, or 77.70% of the 86,797,943 shares entitled to vote were represented in person or by proxy constituting a quorum. At the annual meeting, the following five
proposals were approved: (i) the election of six directors to hold office until the 2022 annual meeting; (ii) the ratification of the appointment of BDO USA, LLP as Mustang’s
independent registered public accounting firm for the year ending December 31, 2021; (iii) an amendment to Mustang’s Amended and Restated Certificate of Incorporation to
increase the number of shares of common stock authorized for issuance by 25,000,000 shares from 125,000,000 to 150,000,000; (iv) an amendment to Mustang’s 2016
Incentive Plan to increase the shares of common stock available for issuance under the 2016 Incentive Plan by 3,000,000 shares; and (v) an amendment to Mustang’s 2019
Employee Stock Purchase Plan to increase the shares of common stock available for issuance under the 2019 Employee Stock Purchase Plan by 600,000 shares. Proposal 3, a
shareholder proposal to amend the Company’s articles and/or bylaws to require majority vote in director elections, was not approved. The six proposals are described in detail in
Mustang’s definitive proxy statement dated April 30, 2021 for the annual meeting.
 
Proposal 1
 
The votes with respect to the election of six directors to hold office until the 2022 annual meeting were as follows:
 
Director  For  % Voted For  Withheld  % Voted Withheld
Michael S. Weiss  23,856,742  66.90%  11,803,741  33.10%
Lindsay A. Rosenwald, M.D.  23,831,511  66.83%  11,828,972  33.17%
Neil Herskowitz  25,810,625  72.38%  9,849,858  27.62%
Manuel Litchman, M.D.  27,106,829  76.01%  8,553,654  23.99%
Adam Chill  29,709,544  83.31%  5,950,939  16.69%
Michael Zelefsky, M.D.  29,737,383  83.39%  5,923,100  16.61%
 
In addition, holders of all of Mustang’s issued and outstanding Class A Preferred Stock voted all of their preferred shares in favor of re-electing the six directors named above.
 
Proposal 2
 
The votes with respect to the ratification of BDO USA, LLP as Mustang’s independent registered accounting firm for the year ending December 31, 2021 was as follows:
 

Total Votes For   Total Votes Against   Abstentions   Broker Non-Votes  
 66,561,128    431,301    452,589    0  

 
In addition, holders of all of Mustang’s issued and outstanding Class A Preferred Stock voted all of their preferred shares in favor of ratifying the appointment of BDO USA,
LLP as Mustang’s independent registered public accounting firm for the year ending December 31, 2021.
 
Proposal 3
 
The votes with respect to a shareholder proposal to amend Mustang’s articles of incorporation and/or bylaws to require a majority vote in director elections was as follows:
 

Total Votes For   Total Votes Against   Abstentions   Broker Non-Votes  
 17,673,865    17,766,815    219,803    31,784,535  

 
In addition, holders of all of Mustang’s issued and outstanding Class A Preferred Stock voted all of their preferred shares against the shareholder proposal to amend Mustang’s
articles of incorporation and/or bylaws to require a majority vote in director elections.
 

 

 

 
Proposal 4
 
The votes with respect to the approval of an amendment to Mustang’s Amended and Restated Certificate of Incorporation was as follows:
 

Total Votes For   Total Votes Against   Abstentions   Broker Non-Votes  
 60,924,543    5,992,543    527,932    0  

 
In addition, holders of all of Mustang’s issued and outstanding Class A Preferred Stock voted all of their preferred shares in favor of the amendment to Mustang’s Amended and
Restated Certificate of Incorporation.
 
Proposal 5
 
The vote with respect to the approval of an amendment to Mustang’s 2016 Incentive Plan was as follows:
 

Total Votes For   Total Votes Against   Abstentions   Broker Non-Votes  
 34,057,508    1,468,448    134,527    31,784,535  

 
In addition, holders of all of Mustang’s issued and outstanding Class A Preferred Stock voted all of their preferred shares in favor of the amendment to Mustang’s 2016
Incentive Plan.
 



Proposal 6
 
The vote with respect to the approval of an amendment to Mustang’s 2019 Employee Stock Purchase Plan was as follows:
 

Total Votes For   Total Votes Against   Abstentions   Broker Non-Votes  
 34,445,971    1,159,450    55,062    31,784,535  

 
In addition, holders of all of Mustang’s issued and outstanding Class A Preferred Stock voted all of their preferred shares in favor of the amendment to Mustang’s 2019
Employee Stock Purchase Plan.
 
Item 9.01 Financial Statements and Exhibits.
 

(d) Exhibits.
 
The following exhibits are filed as part of this report:
 

Exhibit 
Number

 
Description

   
3.1  Certificate of Amendment to Amended and Restated Certificate of Incorporation of Mustang Bio, Inc.
   
10.1  Second Amendment to Mustang Bio, Inc. 2016 Incentive Plan
   
10.2  Amendment to Mustang Bio, Inc. 2019 Employee Stock Purchase Plan
   
104  Cover Page Interactive Data File (formatted in Inline XBRL and contained in Exhibit 101)
 

 

 

 
SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.
 
  
Date: June 22, 2021 Mustang Bio, Inc.  
 (Registrant)  
    
    
 By: /s/ Manuel Litchman, M.D.  
  Manuel Litchman, M.D.  
  President and Chief Executive Officer  
 

 

 



 
Exhibit 3.1

 
CERTIFICATE OF AMENDMENT OF THE

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION OF
MUSTANG BIO, INC.

 
Mustang Bio, Inc. (the “Corporation”), a corporation organized and existing under and by virtue of the Delaware General Corporation Law (the “DGCL”), does hereby

certify:
 

1. The Amended and Restated Certificate of Incorporation of the Corporation, as amended, is hereby amended by deleting the first sentence of Article IV, Section A thereof
in its entirety and inserting the following in lieu thereof:

 
“The total number of shares of all classes of capital stock that the Corporation shall have the authority to issue is (i) one hundred fifty million
(150,000,000) shares of Common Stock, with $0.0001 par value, of which one million (1,000,000) shares are designated as “Class A Common
Stock” (the “Class A Common Stock”) and the remainder are undesignated Common Stock, and (ii) two million (2,000,000) shares of Preferred
Stock (the “Preferred Stock”), 250,000 of which are designated as Class A Preferred Stock (the “Class A Preferred Stock”) and the remainder are
undesignated Preferred Stock.”

 
2. The foregoing amendment was duly adopted in accordance with the provisions of Section 242 of the General Corporation Law of the State of Delaware.

 
IN WITNESS WHEREOF, the Corporation has caused this Certificate of Amendment of the Amended and Restated Certificate of Incorporation, as amended, to be

executed and acknowledged by its duly appointed officer as of this 17th day of June, 2021.
 

 MUSTANG BIO, INC.
  
  
 By: /s/ Manuel Litchman, M.D.
 Name:   Manuel Litchman, M.D.
 Title: President and Chief Executive Officer
 

 

 



 
Exhibit 10.1

 
SECOND AMENDMENT TO THE

MUSTANG BIO, INC.
2016 EQUITY INCENTIVE PLAN

 
This Second Amendment to the Mustang Bio, Inc. 2016 Equity Incentive Plan (the “Plan”), as amended on June 14, 2018, is hereby adopted this 17th day of June, 2021, by the
Board of Directors (the “Board”) of Mustang Bio, Inc. (the “Company”).
 
WITNESETH:
 
WHEREAS, the Company adopted the Plan for the purposes set forth therein; and
 
WHEREAS, pursuant to Section 15.1 of the Plan, the Board has the right to amend the Plan with respect to certain matters, provided that any material increase in the number of
Shares available under the Plan shall be subject to stockholder approval; and
 
WHEREAS, Board has approved and authorized this Second Amendment to the Plan and has recommended that the stockholders of the Company approve this Second
Amendment;
 
NOW, THEREFORE, BE IT RESOLVED , that the Plan is hereby amended, subject to and effective as of the date of stockholder approval hereof, in the following
particulars:
 

1. Section 5.1 of the Plan is hereby amended by increasing the share references in such section from 5,000,000 to 8,000,000, so that such section reads in its entirety as
follows:

 
“5.1. NUMBER OF SHARES. Subject to adjustment as provided in Sections 5.2 and Section 14.1, the aggregate number of Shares reserved and available for issuance
pursuant to Awards granted under the Plan shall be 8,000,000. The maximum number of Shares that may be issued upon exercise of Incentive Stock Options granted
under the Plan shall be 8,000,000. The maximum aggregate number of Shares associated with any Award granted under the Plan in any calendar year to any one Non-
Employee Director shall be 100,000 Shares.”

 
2. Except as specifically set forth herein, the terms of the Plan shall be and remain unchanged, and the Plan as amended shall remain in full force and effect.

 
The foregoing is hereby acknowledged as being the Second Amendment to the Plan, as adopted by the Board on April 28, 2021, and approved by the Company’s stockholders
on June 17, 2021.
 
 MUSTANG BIO, INC.
  
 By: /s/ Manuel Litchman, M.D.
 Manuel Litchman, M.D.
 President and Chief Executive Officer
 

 

 



 
Exhibit 10.2

 
AMENDMENT TO THE

MUSTANG BIO, INC.
2019 EMPLOYEE STOCK PURCHASE PLAN

 
This Amendment to the Mustang Bio, Inc. 2019 Employee Stock Purchase Plan (the “Plan”), is hereby adopted this 17th day of June, 2021, by the Board of Directors (the
“Board”) of Mustang Bio, Inc. (the “Company”).
 
WITNESETH:
 
WHEREAS, the Company adopted the Plan for the purposes set forth therein; and
 
WHEREAS, pursuant to Section 21 of the Plan, the Board has the right to amend the Plan with respect to certain matters, provided that any material increase in the number of
Shares available under the Plan shall be subject to stockholder approval; and
 
WHEREAS, the Board has approved and authorized this Amendment to the Plan and has recommended that the stockholders of the Company approve this Amendment;
 
NOW, THEREFORE, BE IT RESOLVED , that the Plan is hereby amended, subject to and effective as of the date of stockholder approval hereof, in the following
particulars:
 

1. Section 3 of the Plan is hereby amended by increasing the share reference in such section from 400,000 to 1,000,000, so that such section reads in its entirety as follows:
 

“3. Share Reserve. The maximum number of shares which may be issued under the Plan shall be one million (1,000,000) shares of Mustang’s authorized but unissued
common stock, $0.0001 par value (the “Shares”). In the event that any Purchase Right for any reason expires or is canceled or terminated, the Shares allocable to the
unexercised portion of such Purchase Right may again be subjected to a Purchase Right.”

 
2. Except as specifically set forth herein, the terms of the Plan shall be and remain unchanged, and the Plan as amended shall remain in full force and effect.

 
The foregoing is hereby acknowledged as being the Amendment to the Plan, as adopted by the Board on April 28, 2021, and approved by the Company’s stockholders on June
17, 2021.
 
 MUSTANG BIO, INC.
  
 By: /s/ Manuel Litchman, M.D.
 Manuel Litchman, M.D.
 President and Chief Executive Officer
 

 

 


